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DIGEST 

1. Mandatory requirement that computed tomography scanner 
possess an operator console capable of displaying images is 
not met by proposed scanner which can only meet requirement 
when operated in con junction with equipment already 
possessed by the government, and proposal was therefore 
properly deemed technically unacceptable. 

2.  Where offeror responds to notice of proposal deficiency 
by taking explicit exception to mandatory requirement with 
alternate approach in its best and final offer, the agency 
need not again raise the deficiency and request a second 
round of best and final offers to allow offeror another 
opportunity to respond. 

DECISION 

Picker International, Inc., protests the rejection of its 
proposal as technically unacceptable, and the award of a 
contract to Siemens Medical Systems, Inc., under request for 
proposals (RFP) No. DADA15-88-R-0050, issued by the Walter 
Reed Army Medical Center, Department of the Army, for 
upgrading or  replacing an existing computed tomography (CT) 
scanner (a diagnostic X-ray instrument that converts data by 
computer into a picture of the interior of a patient's 
body). 

We deny the protest. 

S i x  proposals were received in response to the solicitation; 
the radiology department at Walter Reed evaluated the 
proposals and found those submitted by Picker, Siemens, and 
a third offeror, General Electric Company (GE), for 
replacement of the existing scanner to be within the 
competitive range in that they either met the specifications 
or were judged capable of beinq made acceptable through 
neqotiations. On September 1 ,  1988, letters were sent to 
each offeror, pointing out deficiencies and requesting 



c l a r i f i c a t i o n s  of t h e  proposa ls .  Responses t o  t h e  l e t t e r s  
were rece ived  from a l l  t h r e e  o f f e r o r s  by September 1 5  and 
were s e n t  t o  t h e  e v a l u a t o r s  i n  radiology f o r  f i n a l  evalua- 
t i o n .  Because q u e s t i o n s  remained as t o  t h e  responses  of GE 
and P i c k e r ,  t h e  Army decided t o  hold ano the r  round of 
n e g o t i a t i o n s .  Based on t h e  b e s t  and f i n a l  o f f e r s  (BAFOs) 
received on September 2 6 ,  t h e  Army determined t h a t  P i c k e r ' s  
proposal  w a s  t e c h n i c a l l y  unacceptable  because it d i d  not  
conform t o  paragraph C.3.12.5 of t h e  s p e c i f i c a t i o n s .  

The s o l i c i t a t i o n  requi red  t h e  CT scanner system t o  inc lude  
both  ( 1 )  a n  o p e r a t o r  console ,  t h a t  p rovides  t h e  ope ra to r  
wi th  t h e  " c a p a b i l i t y  t o  c o n t r o l  t h e  a c q u i s i t i o n  [by  
scanning] ,  p rocess ing ,  d i s p l a y  and manipulat ion of a l l  d a t a "  
from t h e  X-ray beam, and ( 2 )  a d i a g n o s t i c  o r  v iewer ' s  
console ,  t h a t  p rovides  t h e  "capac i ty  t o  independent ly  
access, manipula te  and perform a l l  f u n c t i o n s  . . . except  
scanning, s e p a r a t e  from t h e  o p e r a t o r ' s  console ."  RFP 
paragraph (2.3.12.5 provided t h a t  "both t h e  o p e r a t o r ' s  and 
d i a g n o s t i c  conso le s  s h a l l  be capable  of viewing a d i s p l a y e d  
image and perform[ing]  . . . f u n c t i o n [ s ]  wi thout  i n t e r rup -  
t i o n  t o ,  o r  by, any system f u n c t i o n  inc lud ing  X-ray d a t a  
a c q u i s i t i o n . '  

The rad io logy  department  a t  Walter Reed found, and P icke r  
has  subsequent ly  conceded, t h a t  t h e  system P icke r  proposed 
t o  supply cannot  meet t h e  paragraph (2.3.12.5 requirement 
unass i s t ed  because its o p e r a t o r  console  cannot  d i s p l a y  
images independent ly .  I n  i t s  September 1 l e t t e r  t o  P icker ,  
a f t e r  a sk ing  whether P i c k e r ' s  proposed d i a g n o s t i c  console  
could be independent ly  ope ra t ed ,  t h e  Army poin ted  o u t  t h a t ,  
"C.3.12.5 r e q u i r e s  [ t h e ]  o p e r a t o r  console  a l s o  t o  be capable  
of d i s p l a y i n g  images." P i c k e r  responded t h a t  it was 
o f f e r i n g  a " s p l i t  Operator Console System," c o n s i s t i n g  of  
'an O p e r a t o r ' s  Console f o r  scanning and a V i e w e r ' s  Console 
f o r  viewing;" it proposed t o  comply with s p e c i f i c a t i o n  
C.3.12.5 by in s t ead  using a stand-alone viewing system 
(SAVS) c u r r e n t l y  i n s t a l l e d  a t ,  and a l r e a d y  owned by, Walter 
Reed. Although it cons idered  P i c k e r ' s  response unsa t i s f ac -  
t o r y ,  t h e  Army d i d  not aga in  raise t h e  i s s u e  when r eques t ing  
BAFOs . 
Upon l e a r n i n g  of t h e  subsequent  award t o  Siemens, P i cke r  
f i l e d  t h i s  p r o t e s t  with our  Off ice .  P icker  contends t h a t  
i t s  proposed u s e  of t h e  SAVS was f u l l y  respons ive  t o  t h e  RFP 
requirements ,  and hence t h a t  i t s  proposal  was improperly 
found t e c h n i c a l l y  unacceptable .  Fur ther ,  t o  t h e  e x t e n t  i t s  
proposal  may have conta ined  d e f i c i e n c i e s ,  P i cke r  claims t h a t  
meaningful d i s c u s s i o n s  were n o t  held t o  a d v i s e  t h e  f i rm of 
any a l l e g e d  d e f i c i e n c y  and t o  a f f o r d  t h e  f i r m  a chance t o  
remedy it. P i c k e r  a l s o  asser t s  t h a t  t h e r e  were numerous 

2 B-233251 



d e f i c i e n c i e s  i n  Siemens' p roposa l  t h a t  improperly were not  
r e f l e c t e d  i n  t h e  eva lua t ion .  

W e  f i n d  t h a t  t h e  Army p rope r ly  r e j e c t e d  P i c k e r ' s  proposal  a s  
t e c h n i c a l l y  unacceptable .  I n  a nego t i a t ed  procurement, a 
proposa l  t h a t  f a i l s  t o  conform t o  material  terms and 
c o n d i t i o n s  of t h e  s o l i c i t a t i o n  is unacceptable  and t h e r e f o r e  
may not  form t h e  b a s i s  f o r  award. Coopervision, I n c . ,  
B-231745, J u l y  1 ,  1988, 88-2 CPD 7 3. Th e Army reports t h a t  
t h e  i n a b i l i t y  of P i c k e r ' s  ope ra to r  console  t o  d i s p l a y  and 
manipulate  images is  a material s e r i o u s  d e f i c i e n c y  because 
it would i n  many i n s t a n c e s  prevent  t h e  independent u s e  of 
t h e  o p e r a t o r  console ,  t h e r e b y  r e s u l t i n g  i n  decreased  p a t i e n t  
throughput ,  a s i g n i f i c a n t  c o n s i d e r a t i o n  i n  a l a r g e ,  busy 
h o s p i t a l .  

W e  reject  as unreasonable P i c k e r ' s  argument t h a t  t h e  
ope ra to r  console  need n o t  be capable  of ope ra t ing  indepen- 
d e n t l y ,  and i t s  a l t e rna t ive  sugges t ion  t h a t  a hook-up wi th  
Walter Reed's SAVS system would s e r v e  t h i s  purpose. Again, 
t h e  s p e c i f i c a t i o n  e x p r e s s l y  requi red  t h a t  "both t h e  
o p e r a t o r ' s  and d i a g n o s t i c  consoles  s h a l l  be capable  of 
viewing a d i sp layed  image," and nowhere i n d i c a t e d  t h a t  
government equipment could be proposed as a means of 
enabl ing  t h e  o f f e r e d  scanner t o  meet t h i s  e x p l i c i t  require-  
ment .  I n  t h i s  regard,  we note  t h a t  t h e  Army r e p o r t s  
P i c k e r ' s  sugges t ion  would necessitate t ime-sharing wi th  t h e  
e x i s t i n g  SAVS system, which obviously would i n t e r f e r e  with 
Walter Reed's o the r  needs, and t h u s  was never a n  intended 
a l t e r n a t i v e .  

Moreover, i f  P i cke r  be l ieved  t h e  SAVS a l t e r n a t i v e  w a s  a 
v i a b l e  one t h a t  should have been provided f o r  i n  t h e  RFP, i t  
should have chal lenged t h e  RFP on t h i s  ground p r i o r  t o  t h e  
i n i t i a l  c l o s i n g  d a t e  f o r  r e c e i p t  of proposa ls .  See Bid 
P r o t e s t  Regula t ions ,  4 C.F.R.  S 21 .2  ( a ) ( l )  (1988).  

Nor do we f i n d  mer i t  i n  P i c k e r ' s  argument t h a t  t h e  Army 
f a i l e d  t o  conduct meaningful d i s c u s s i o n s  with t h e  f i rm.  
Notwithstanding t h e  c l e a r  s o l i c i t a t i o n  requirement t h a t  t h e  
o p e r a t o r  conso le  be capable  of viewing d i sp layed  images, 
P i cke r  o f f e r e d  a console  wi thout  t h i s  c a p a b i l i t y .  Where a n  
o f f e r o r  t a k e s  excep t ion  ( h e r e ,  i n  t h e  form of proposing a 
noncompliant i t e m )  i n  i t s  proposa l  t o  a c l e a r  s o l i c i t a t i o n  
requirement ,  t h i s  does no t  r e p r e s e n t  a d e f i c i e n c y  t h a t  m u s t  
be addressed through d i s c u s s i o n s .  Rather,  it is our view 
t h a t  a n  o f f e r o r  should know, without conf i rmat ion  from t h e  
agency, t h a t  i t s  a c t i o n  i n  t ak ing  except ion  t o  t h e  require-  
ment  l i k e l y  may have a decided negat ive  impact upon t h e  
a c c e p t a b i l i t y  of i t s  proposa l .  Computervision Corp., 
B-224198, Nov. 28, 1986, 86-2 CPD lf 617. 
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While t h e  f a i l u r e  t o  p ropose  a sys tem w i t h  a c o n s o l e  having  
t h e  required viewing c a p a c i t y  t h e r e f o r e  was n o t  a d e f i c i e n c y  
t h e  Army was r e q u i r e d  t o  b r i n g  t o  P i c k e r ' s  a t t e n t i o n ,  t h e  
A r m y ' s  l e t t e r  o f  September 1 n e v e r t h e l e s s  shou ld  have been 
s u f f i c i e n t  t o  l e a d  P i c k e r  i n t o  t h e  area of t h i s  d e f i c i e n c y  
based  on i t s  reference t o  t h e  r equ i r emen t  t h a t  t h e  o p e r a t o r  
c o n s o l e  be c a p a b l e  of d i s p l a y i n g  images. Indeed ,  P i c k e r ' s  
r e s p o n s e  p ropos ing  t o  u s e  t h e  SAVS sys t em t o  meet t h i s  
r equ i r emen t  c l e a r l y  demons t r a t ed  t h a t  t h e  f i r m  was aware of 
t h e  p e r c e i v e d  d e f i c i e n c y .  Again, t h e  Army w a s  n o t  r e q u i r e d  
t o  a d v i s e  P i c k e r  i n  a n o t h e r  round of  d i s c u s s i o n s  t h a t  t h i s  
proposed  a l t e r n a t i v e ,  which was n o t  c o n s i s t e n t  w i t h  t h e  RFP 
r e q u i r e m e n t s ,  c o n s t i t u t e d  a d e f i c i e n c y .  Computerv is ion  
Corp., B-224198, s u p r a .  

I n  view o f  t h e  t e c h n i c a l  u n a c c e p t a b i l i t y  of P i c k e r ' s  
p r o p o s a l  and t h e  f a c t  t h a t  one o t h e r  p r o p o s a l  (GE's) b e s i d e s  
t h a t  of Siemens was found t e c h n i c a l l y  a c c e p t a b l e ,  P i c k e r  
would n o t  be i n  l i n e  f o r  award i f  i t s  p r o t e s t  of t h e  
e v a l u a t i o n  of Siemens '  p r o p o s a l  were s u s t a i n e d .  P i c k e r  
t h e r e f o r e  is n o t  a n  i n t e r e s t e d  par ty  t o  p r o t e s t  t h e  award t o  
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Siemens. 4 C.F.R. s 21.0; see Armament Eng inee r ing  CO. ,  
B-230204, May 27, 1988, 8 8 - 1 P D  7 505 .  

The p r o t e s t  is d e n i e d .  

Hinchman 
13" General Counse l  
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